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and debt acquisition costs shall be consid
ered a working capital loan ,subject to the 
cash needstestin subsection 4.4(b)(2), 
unlesstheprovider demonstrates tothe 
Division that the excess was for the acqui
sition of assets as set forth in (a) through 
(g). 

(k)Interest expense incurred as aresult of 
transactionswitharelatedparty (or related 
parties)will be recognized if theexpense 
would otherwise be allowable and if the fol
lowing conditions are met: 

(1) The interest expense relates to a first 
andor second mortgage or toassets leased 
from a related party where the costs to the 
related party are recognized in lieuof rent. 

(2) The interest rate is no higher than the 
rate charged by lending institutions at the 
inception of the loan. 

(1) Interest is not allowablewith respect to any 
capital expenditureinproperty,plantand 
equipment related to resident care which re
quires approval, if the necessary approval has 
not been granted. 

4.5 	 Basis of Property,Plant and Equip
ment 

(a) The basis of adonated asset isthefair 
market value. 

(b) The basis of other assets that are owned by 
a provider and used inproviding resident care 
shall generally be the lower of cost or fair 
market value. Specific exceptions are ad
dressed elsewhere in this rule. Cost includes: 

(1) purchase price, 

(2) sales tax, 

(3) costs to prepare the asset for its intended 
use, such as, but not limited to, costs of 
shipping, handling, archiinstallation, 
tectural fees, consulting and legal fees. 

(c)The basis of assets constructed by the 
provider to provide resident care shall be 

determined from the construction costs which 
include: 

(1) all direct costs, including, but not limit
ed to, salariesand wages, the relatedpayroll 
taxes and fringe benefits,purchase price of 
materials. sales tax, (costsof shipping, han
dling and installation, costs for permits, 
architectural fees,consulting fees and legal 
fees. 

(2) indirect costs related tothe construction 
of the asset. 

(3) interest costs related to capital indebt
edness used to finance the construction of 
the assetand prepare it for its intended use. 

(d) The basis of betterments or improvements, 
if they extend the useful lifeof an asset twoor 

years or significantly themore increase 
productivity of an asset arecosts as set forthi n  
paragraphs (b) and ( c )  ,above. 

(e) Any assetor group of assetsthat has a basis 
of $500 or more and an estimated useful of 
two or more yearsmustbe capitalized and 
depreciated in accordance with Subsection4.6. 

( f )  The gain on a transfer of an asset to a 
related partyshall be calculatedas follows: the 
fair market valueof the asset, lessthe net book 
value will be thegain irrespective of the of the 
amount paid to the facility for the asset. This 
gain will be offsetagainst property and related 
costs. 

4.6 	 Depreciation and Amortization of Pro
perty, Plant and Equipment 

(a) Costs for depreciation and amortization 
must be basedon property records sufficient in 
detail to identify specificfic assets. 

(b)Depreciation and amortization mustbe 
computed on the straight-line method. 

(c) The depreciable basis of an asset shall be 
the basis establishedaccording to Subsections 
4.5 and 4.7, net of any salvage value. 
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(d) The estimated useful life of an asset shall 
be determined by the Division as follows: 

(1) The recommendedusefullifeis the 
number of years listed in the most recent 
edition of Estimated usefulLives of Depre
ciable Hospital Assets, published by the 
American Hospital Association. 

(2) Leasehold improvements may be am
ortized over the term of an arms-length 
lease, including renewal period, if such a 
lease term is shorter than the estimated 
useful life of the asset. 

4.7 	 Change inOwnership of Depreciable 
Assets - Sales of Facilities 

(a) Achange of ownership will berecognized 
when the following criteria have been met: 

( I )  The changeof ownership did not occur 
between related parties, except for transac
tions that meet the criteria in subparagraph 
(2). 

(2) The transaction takes place between 
family members and meets the following 
conditions: 

(i) The Division shall be notified at least 
twoyears before the sale. The notice 
shall include a description of the terms 
and conditions of the sale and be accom
panied by current appraisal of the facila 
ity being sold. 

(ii) The buyer shall demonstrate the 
capacity to manageandoradministerthe 
facility; or if thebuyer is tobe an absen
tee owner, the buyer shall demonstrate 
that there-will be sufficient capable staff 
to operate the facility according to stan
dards prescribed by state andfederal 
law. 

(iii) The seller shall not maintain full 
timeemployment with the facility, 
except for a transition period which shall 
not be longer than one year during which 
the seller may provide reasonable 
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consultation to assure a smooth 
transition. 

(iv) 4 sale of the facility shall not have 
occurred between any members of the 
same familywithin the previous 12 
years. 

(v) For the purposes of this subsection, 
family members shall include spouses, 
parents, grandparents, children, grand
children, brothers, 'sisters, spouses of 
parents,grandparents, children, grand
children,brothers and sisters, aunts, 
uncles, nieces andnephews, or such 
other familial relationships as the Direc
tor may reasonably approve in the cir
cumstances of thetransaction. 

(3) The changeof ownership was madefor 
reasonable consideration. 

(4) The change of ownership was a bona 
fide transfer of all the powers andindicia of 
ownership. 

( 5 )  The change in ownership is in substance 
the sale of the assets or stockof the facility 
and not a method of financing. 

(i) If the transferor and the transferee 
enter into a financing agreement, the 
agreement must be constructed to effect 
a complete change of ownership. The 
Divisiondetermine theshall 
agreement does in substance effect a 
complete change of ownership and the 
Division shall monitor the compliance 
with the agreement. 

(ii)Where, subsequent to a change of 
ownership, the transferor forgives or 
reduces the debt of the transferee. the 
amount of the forgiveness or reduction 
shall be retroactively applied to the ac
quisition or basis of the asset as deter
mined by the Division. 

( 6 )  The buyer shall demonstrate to the 
satisfaction of the Division that all obliga
tions to the State of Vermont arising out of 
the transaction have been satisfied. 
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(7) For rate setting purposes, the transfer of 
stock or shares shallnot be recognized as a 
change in ownership in the following 
circumstances: 

(i) the transferredstock or shares are 
those of a publicly haded corporation. 

(ii) the transfer was made solely as a 
method offinancing (not as a method of 
transferring management or control) and 
the number of shares transferred does 
not exceed 25 percent of the total 
number of shares in any one class of 
stock. 

(b) Where the Division recognizesthe change 
in ownership of anasset, the basis of the assets 
for the new ownershall be determined as 
follows: 

(1) If the seller did not own the assets dur
ing the entiretwelve yearperiodimmediate
ly preceding the changein ownership or if 
the seller's facility did not receive Vermont 
Medicaid reimbursement during theentire 
twelve yearperiod immediately preceding 
the change in ownership, the depreciable 
cost basis of the transferred asset for the 
new owner shall be the lowest of: 

(i) the fair market value of the assets, 

(ii) the acquisitioncost of the asset to the 
buyer, 

(iii) the originalbasis of the asset to the 
selleras recognized by the Division, less 
accumulateddepreciation, plus the 

, amount of depreciationrecaptured from 
the seller. 

(2) If the seller owned the assets during the 
entire twelve yearperiod immediately pre
ceding the change in ownership and if the 
seller's facility received Vermont Medicaid 
reimbursementduring the entiretwelve year 
period immediately precedingthe change in 
ownership, the depreciable basis of the 
transferredreal property and fixedassets for 
the new owner shallbe the lowest of: 

(i) the fair market value of the assets, 

(ii) the acquisition cost ofthe asset to the 
buyer, 

(iii) the amount determined by the reval
uation of the asset. An asset is revalued 
by increasing the original basis of the 
asset to the seller. as recognized by the 
Division, by an annual percentage rate. 
The annual percentage rate will be limit
ed to the lower 01.: 

(A) One-half the percentage increase 
in the Consumer Price Index (CPI) 
for All Urban consumers (United 
States City Average). 

(B) One-half the percentage change 
in an appropriate construction cost 
index as determined by the Division 
of Rate Setting, which change shall 
not be greater than one-half of the 
percentage increase in the Dodge 
Construction index for thesame peri
od. 

(3) After achange in ownership, the 
depreciation for moveable equipment and 
vehicles shall be based on the greaterofthe 
following : 

(i) the seller's allowable basis, with the 
continuation oftheseller'sallowable 
depreciation schedule, or 

(ii) an independent appraisalofthe 
asset's value and a new estimate of the 
remaining useful life. 

4.8 Recapture of Depreciation 

(a) The saleor transfer of depreciable assets, 
or substantial portion thereof, at aprice in 
excess of the cost of the propertyto the owner 
of record as reduced by Medicaid allowable 
depreciation,resulting in a gain on sale or 
transfer, and in accordance with these regula
tions, indicates that depreciation used for 
purposes of computing allowable costs was 
greater than the actual economic depreciation. 
The amount of the recaptureapplicable to 
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payments made as part of the per diem rate for 
care of Medicaid residents shall be determined 
as follows. 

(b) The gross recapture amount shall be the 
lesser of the actual gain on the sale, as com
puted above, or the amount of depreciation 
that was paid as part of the per diem rates by 
the state for the careof Medicaid residents to 
the owner of thefacility. 

(c) The depreciationto be recovered shallbe 
calculated as follows: 

(1) If the facility has been held by the seller 
for five years or less, an amount equal to 
the full depreciationpaid as part of the per 
diem rates by the statefor the careof Med
icaid residents to the ownerof the facility. 

(2) If the facility has been held by theseller 
for morethan five years, an amount equalto 
the full depreciation,paid as part of the per 
diem rates is subject to recovery, but the 
amount to be recovered shall be reduced by 
fourteen and one quarter percent for each 
year after thefifth year. 

(d) Sixty days before the date ofthe closing or 
at such time as theterms of the sale are final 
(whichever is the later), theseller andthe 
buyer shall jointly file with the Division the 
following documents: 

(1) thepurchase and sale agreement, 
schedules, disclosure statements, collateral 
agreements, and other documents which 
might help to determine the price for 
the facility, 

(2) the most recent appraisalsofall 
facilities and other properties or businesses 
whose ownership will change as a result of 
the sametransaction, 

(3) an estimate of the amount of 
depreciation recapture payablepursuant to 
this subsection or an explanation of the 
sellers’rationalefor believing that no 
depreciation recapture is payable. 
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(4) aschedule for the closing of the 
transaction,which shall be subsequentlyup
dated to reflect any changes in the schedule. 

(e) Within 20 days of the receipt of all these 
materials, the Division shall issueto the seller, 
with a copy to the buyer, a statement of net 
recapture overpayment .amountsetting out the 
amount of depreciation recapture payable or a 
statement that none is payable. 

(0 The net recapture overpayment amount, if 
any, determined pursuant to subparagraph (c), 
shall be paid to the state by the seller at the 
time of closing. The Division’s inability to 
issue a final statement of depreciation 
recapture before theclosingdatedoes not 
absolve the seller from its obligation to pay 
depreciation recapture at the time of closing. 
Interest at the legal rate shall be payable from 
that date onany unpaid balances. However, if 
sufficient cause can be shown, the sellermay 
request additional payment time, the granting 
of which may require theexecution of an 
escrow agreement with the state. Until such 
time as the requirements fordepreciation 
recapture under this section have been 
satisfied, the amount not paid shall be 
deducted tiom future payments by the state to 
the buyer until netrecapture has been received. 

(9) In cases where an owner-operator with
draws tiom the Medicaid program as a 
provider, but does not sellthe facility, the 
depreciation paid by Medicaid to the owner 
during the time shehe was Medicaida 
provider shall be subject to the depreciation 
recapture provisions of these r u l e s  when the 
owner sells the facility. This includescases 
where an owner-provider leases a facility to 
another unrelated licensed afteroperator 
having operated the facilityasa licensed 
Medicaid provider. 

4.9 	 LeasingArrangementsforProperty, 
Plant and Equipment 

Leasing arrangements for property, plant and 
equipmentmust meet 1he followingconditions: 

(a) Rent expense on !facilitiesand equipment 
leased tioma related organization will be 
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limited to the Medicaid allowable interest, 
depreciation, insurance and taxes incurred for 
the year under review,or the price of compara
ble services or facilities purchased elsewhere, 
whichever is lower. 

(b) Rental or leasing charges, including sale 
and leaseback agreements for property, plant 
and equipment to be included in allowable 
costs cannotexceed theamount whichthe 
provider wouldhaveincluded in allowable 
costs had it purchased or retained legal title to 
the asset, such as interest on mortgage, taxes, 
insurance and depreciation. 

4.10 Funding of Depreciation 

(a) Funding ofdepreciation is not required, but 
it is strongly recommended that providers use 
thismechanism asameansof conserving 
funds for replacement of depreciable assets, 
and coordinate theirplanning ofcapitalexpen
ditures with area-wide planning of community 
and state agencies. As an incentive for fund
ing, investment incomeon funded depreciation 
will not be treated as a reduction of allowable 
interest expense. 

(b) Tothe extent that the provider fails to 
retain sufficient working capital or sufficient 
resources to support operations,beforemaking 
deposits in a funded depreciation account, the 
deposits willnot be recognized as funded 
depreciation. 

(c) To the extent that funded depreciation in 
the cost reportingperiod under consideration 
is usedfor purposes other than nursing facility 
asset acquisition, interestincomeon those 
sums will be offset against interest expense not 
only in the current period, but the Division 
may reopen settled cost reports for previous 
periods to revise funded depreciation and 
allowableinterest expense. However, withthe 
prior approval of the Division, under 
appropriate conditions, some or allofa 
provider's funded depreciation may be usedas 
follows without triggering an interest income 
offset: 

(1) to convert existing nursing home beds 
to residential care or assisted living, or 

(2) whenmore economic, for new 
construction of residential care or assisted 
livingunits with a reduction in licensed 
nursing home beds. 

(d) All relevant provisions of HCFA-15 shall 
be followed, except as noted below: 

. 	(1) Replacement reserves. Some lending 
institutions require fundsto be set aside 
periodically for replacement of fixed assets. 
The periodic amounts set aside for this 
purpose are not allowable costs in the 
period expended, but will be allowed when 
withdrawn and utilized either through de
preciation or expense after considering the 

theusage of these funds. Since re
placement reserves art:  essentially the same 
as funded depreciationthe sameregulations 
regarding interest will apply. 

(2) If a Facility is leased from an unrelated 
party andthe ownership of the reserverests 
withthe lessor, thenthe replacement re
serve payment becomes part of the lease 
paymentand is considered an allowable 
cost in the year expended. If the lessee is 
allowed to use thisreplacement reserve for 
the replacement of thelessee's assets, lessee 
shall not be allowed todepreciate the assets 
purchased. 

(e) The providermustmaintain appropriate 
documentation to supportthe funded deprecia
tion account and income: earnedthereon to be 
eligible for relief fromthe investment income 
offset. 

4.11 Large Asset Acquisitions 

(a) A provider may apply to the Division for an 
adjustment to the property and related compo
nent of the rate forindividual capital expendi
tures determined to be \necessary andreason
able. No application for arate adjustment 
should be made if the change tothe rate would 
be smaller than one half of onepercent of the 
facility's rate in effect atthe time the 
applicationis made. Interest expense related to 
these assets, provideditis necessary and 
reasonable, shall be included in calculating the 
adjustment. 
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(b) Application shall also be made under this 
subsection,no later than 30 days after the 
execution of apurchase and sale orother 
binding contract, for changesin basis resulting 
froma change inownership of depreciable 
assets recognized by the Division pursuant to 
Subsection 4.7. The Division may makerelat
ed adjustmentsto the Property and Relatedrate 
component. 

(c) Except in circumstances determinedby the 
Division emergencyto anconstitute 
precluding a 60 day notice period, a provider 
applying for an adjustmentpursuantto this 
subsection is required to give60 days written 
notice to the Division prior to thepurchase of 
the asset. Such applications shall be exempt 
from the materiality test set out in subsection 
8.7(b), but are subject to the other provisions 
of subsection 8.7. The burden is on the pro
vider to documentall information applicableto 
this adjustment and to demonstrate that any 
costs to be incurredare necessary and reason
able. The Division shallreview theapplication 
and issue draft findings approving, denying,or 
proposing modifications to the adjustment 
applied for within 60 days of receipt of all 
information required. 

(d) In theevent that approval is granted by the 
Division, the adjustment will be made effective 
from the first day of the quarter after the filing 
date ofthe written notice, following the date of 
the final order on the application, or following 
the date the asset is actually put into service, 
whichever is the latest. 

4.12 [Repealed] 

4.13 Advertising Expenses 

The reasonable andnecessaryexpense of 
newspaper or other publicmedia advertise
ment for the purpose of securing necessary 
employees is anallowable cost. No other 
advertising expenses are allowed. 

4.14 Barber and Beauty Service Costs 

The direct costs of barber and beautyservices 
are not allowable for purposes of Medicaid 
reimbursement. However, the tixed costs for 
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space and equipmentrelated to providing these 
services and overhead associated with billing 
for these services are allowable. 

4.15 	Bad Debt, Charity and Courtesy Allow
ances 

Bad debts, charity and courtesy allowancesare 
deductions from revenues and are not to be 
included in allowable costs. 

4.16 Child Day Care 

Reasonable and necessary costs incurred for 
the provision of day care services to children 
of employeesperforming resident related 
functions will be allowable. Costs will be 
adjustedbyanyrevenuesreceived for the 
provision of careprovidedtoemployees' 
children. The direct and indirect expenses 
related to providing these services to non
employeechildrenarenot an allowableex
pense. Costs must be accumulated in a sepa
rate cost center. Revenuesearnedfrompro
viding day care must beidentified for employ
ees and non-employees in a separate account. 

4.17 Community Service Activities 

As an incentive for nursing home providers io 
furnish services (i.e., meals-on-wheels, adult 
dayand respite care, etc.) to local not-for
profit organizationsonly direct identifiable 
incremental costs will be adjusted (i.e., food, 
direct laborand fringe benefits, trans
portation). overhead costs will be 
apportioned for adjustment unless there is a 
significant expansion to a program resulting 
fromcommunity service involvement. The 
provider must maintain auditable records for 
all incremental directcosts associated with 
providing a communityservice. 

4.18 Dental Services 

Costs incurred for services performed in con
nection withthe care, treatment, filling,remov
al, or replacementof teeth or structures direct
ly supporting teeth will not be allowed for the 
purposes of calculating the per diem rate. 
Dental servicesfor Medicaid eligible individu
als are covered pursuant to the vermont wel-
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fare Assistance Manual. However, the fixed 
costs for space and equipment related to pro
viding these services and overhead associated 
with billing for these services may be allow
able. 

4.19 Legal Costs 

Necessary, ordinary, and reasonable legal fees 
incurred for resident-related activities will be 
allowable. 

4.20 Litigation and Settlement Costs 

(a) Civil and criminal litigation 

(1) General Rule. Attorney fees and other 
in withexpenses incurredconjunction 


litigationwillberecognizedonly to the 

extent that the costs are related to resident 

care, thatthe provider prevails, and that the 

costs are not covered by insurance. 


(2) Settlements. In instances,where a 
matter is settled before judgment (whether 
or not a lawsuit has been commenced), one 
half the costs, includingattorneyfees, 
settlement award, and other expenses, 
relating to the matter will be recognized to 
the extent that the costs are relatedto 
resident care and notare covered by 
insurance. 

(3) Costs related to criminalor professional 
practice matters are not allowable. 

(b) Challenges to decisions of the Division -
Attorney fees and other expenses incurred by 
aproviderin challengingdecisions oftbe Divi
sion will be allowed based on the extent to 
which the provider prevails as determined on 
the ratio of total dollars at issue in the case to 
the total dollars awarded to the provider, sub
ject to the non-recurring costs provision, sub
section 4.3(a)(2). 

4.21 Motor Vehicle Allowance 

Cost of operation of a motor vehicle necessary 
to meetthe Facility needsis an allowable cost. 
Where the vehicle is usedforpersonaland 
business purposes, the portionof vehicle costs 

associated with personal use will not be al
lowed. I f  the provider does notdocument 
personal use and businessuseunder a pre
approved method. DRS reserves the right to 
disallow all vehicle costs inquestion. All 
costs in excess of the cost of a similar size 
mid-price vehicle are not allowable. 

4.22 Non-Competition Agreement Costs 

Amountspaid to the seller of an on-going 
facility by the purchaser for an agreement not 
to compete are considered capital expendi
tures. The amortized costs for suchagree
ments are not allowable 

4.23 	Compensation of Owners, Operators, 
or theirRelatives 

(a) Facilities which have a full-time (40 hours 
per week minimum) administrator and/or assis
tant willbeadministrator, allowed 
compensation for owners, operators, or their 
relatives who claim to provide some or all of 
the administrative functions required to oper
ate the facility efficiently exceptin limited and 
special circumstances such as those listed in 
paragraph (b) of this subsection. 

(b) The factors to be evaluatedby the Division 
in determiningthe amount allowable forown
er's compensation shall1include but not limited 
to the following: 

(1) All applicable :Medicare policies iden
tified in HCFA- 15. 

(2)  The unduplicatedfunctionsactually 
performed, as described bythe provider on 
the Medicaid cost report. 

(3) The hours actually worked and the num
berof employees supervised, as reported on 
the cost report. 

(c) The maximum allowablesalaryforan 
owner administrator shall be equal to110 
percent of the average of all reported 
administrator salaries forVermontnursing 
facilities participating in the Medicaidproyam 
as increasedtothe current costreporting 

Division of Rate Setting ,, ! . "$ !Q 2000 'I 17 

OFFICIAL 



period by the wages and salaries portion of the 
DRI-NHMB. 

4.24 	Management Fees and Home Office 
costs 

(a) Management fees, home ofice costs and 
other costs incurred by a nursing facility for 
similar servicesprovided by other entities shall 
beincluded in  the  Indirect Cost category. 
These costs are subject to the provisions for 
allowablecosts, allocation ofcosts and related 
party transactions contained in these rules and 
shall include property and related costs 
incurred for the management company. These 
costs are allowable onlyifsuch costs would be 
allowable if a nursing facility provided the 
services for itself. 

(b) Allowable costs shall be limited to five 
percent of the total net allowable costs less 
reported management fees, home office, or 
other costs, as defined in this subsection. 

4.25 Membership Dues 

Reasonable and necessary membership dues, 
includinganyportions used for lobbying 
activities, shallbe considered Medicaid allow
able costs,provided the organization's function 
and purpose are directly related to providing 
resident care. 

4.26 Post-Retirement Benefits 

Certain benefits which maybe available to 
retired personnel are not required tobe accrued 
in accordance with Generally Accepted Ac
counting Principles.Ifit should be determined 
by the FASB or other authoritative body that 
such post retirementbenefits must be accrued, 
the Division will not allow costsof such bene
fits that exceed actual costpaid. 

4.27 Public Relations 

Costs incurred forservices,activities and 
events that are determinedby the Division to 
be for public relations purposes will not be al
lowed. 
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4.28 Related Party 

Expenses otherwiseallowable shall not be 
included for purposes of determining a pro
spective rate where such expenses are paid to 
a related party unless the provider identifies 
any such related party and the expenses attrib
utable to it and demonstrates that such expens
es do not exceed the lower of the cost to the 
related partyorthe price ofcomparable servic
es, facilities or supplies that could be pur
chased elsewhere. The Division may request 
eitherthe provider or the:related party, or both, 
to submit information., books and records 
relating to such expenses for the purpose of 
determining their allowability. 

4.29 Revenues 

Where a facility reports operating and non
operating revenues related to goods or servic
es, thecosts to which the revenues correspond 
are not allowable. I f  the specific costs cannot 
be identified, the revenues shall be deducted 
from the most appropriate costs. If the reve
nues are more than such costs, the deduction 
shall be equal to such costs. 

4.30 Travel/Entertainment Costs 

Onlyreasonable and necessary costs of meals, 
lodging, transportation and incidentals incurr
ed for purposes related to resident care will be 
allowed. All costs determined to befor the 
pleasure and convenience of the provider or 
providers' representativeswill not be allowed. 

4.31 TransportationCosts 

Costs of transportation incurred, other than 
ambulance services covered pursuant to the 
Vermont welfareAssistance Manual, that are 
necessary and reasonable for the careof resi
dents are allowable. Such costs shall include 
depreciation of utility vehicles, mileage reim
bursement to employees for the use of their 
vehiclesto providetransportation for residents, 
and any contractual arrangements for provid
ing such transportation. Such costs shall not 
be separately billed for individual residents. 
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4.32 Services Directly Billable 

Allowable costs shall not include the cost of 
services to individualresidentswhich areordi
narily billabledirectlyto Medicaid irrespective 
of whether such costs are payable by Medic
aid. 

5 REIMBURSEMENT STANDARDS 

5.1 	 Prospective Case-Mix Reimbursement 
System 

(a) In general, these rules set out incentivesto 
control costs andMedicaid outlays, while 
promoting access to services and quality of 
care. 

(b) Case-mixreimbursement takes into account 
the fact that some residents are more costly to 
care for than others. Thus the system requires: 

(1) the assessment of residents on a form 
prescribed by the Director of the Division 
of Licensing and Protection; 

(2) a meansto classify residents into groups 
which are similar in costs, known as VT 
1992 RUGS-I11 (44 group version); and 

(3) a weighting system whichquantifiesthe 
relative costliness of caring for different 
classes of residents to determine the aver
age case-mix score. 

(c) Per diem rates shall be prospectively deter
mined for the rateyear basedon theallowable 
operating costs of a facility m a Base Year, 
plus property and related costs firom the most 
recently settled cost report, calculated as de
scribed in Subsection 9.6. 

5.2 	 RetroactiveAdjustmentstoProspective 
Rates 

(a) In general, a final rate may not be adjusted 
retroactively. 

(b) The Divisionmay retroactively revise a 
final rate under the following conditions: 
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(1) as an adjustment pursuant to Sections8 
and 10; 

(2) in response to a decision by the Secre
tary pursuant to Subsection 15.5 or to an 
order of a court of competent jurisdiction, 
whether or not that order is the result of a 
decision onthe merits, or as the result of a 
settlement pursuant to Subsection 15.8; 

(3) formechanicalcomputation or typo
graphical errors; 

(4) for a terminatingfacility or a facility in 
receivership,pursuant to Subsections5.10, 
8.3, and 10.2; 

(5) as a result of revised findings resulting 
from the reopening ofa settled cost report 
pursuant to Subsection 3.5; 

(6)  in thosecaseswhere a rate includes 
payment for Ancillary services and the 
provider subsequently arrangesfor another 
Medicaid provider to provide and bill di
rectly for these services; 

(7) recovery of overpayments,orother 
adjustments as requiredbylaw or duly 
promulgated regulation; or 

(8) when revisions of final rates are neces
sary topass the upper limits test in 42 
C.F.R. $447.272. 

5.3 lower of Rate or  Charges 

(a) At no time shall a facility’s Medicaid per 
diem rate exceed the provider’s average cus
tomary chargesto the general publicfor nurs
ing facility services in semi-private rooms at 
the beginning of the calendar quarter. In this 
subsection, “charges” shall mean the amount 
actuallyrequired to be paidby or on behalfof 
a resident (other than by Medicaid, Medicare 
Part Aor the Department of Veterans Affairs) 
and shall take into account any discounts or 
contractual allowances. 

(b) It is the duty of the provider to notify the 
Division within 10 days of the beginning of 
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eachcalendarquarterof any change in its 
charges. 

5.4 InterimRates 

(a) TheDivision may set interim rates for any 
or all facilities. The notice of an interim rate is 
not a final order of the Division and is not 
subject to review or appeal pursuant to any 
provision of theserules or 33 V.S.A. $909. 

(b)Any overpayments or underpayments 
resulting from the difference between the 
interim and final rates will be either refunded 
by the provider or paid to the provider. 

5.5 UpperPayment Limits 

(a) Aggregate payments to nursing facilities 
pursuant to these rules may not exceed the 
limitsestablished for such payment in 42 
C.F.R. $447.272,using Medicare principles of 
reimbursement. 

(b) If theDivision projects that Medicaid 
payments to nursing facilities in the aggregate 
will exceed the Medicare upper limit, the 
Division shall adopt a rulelimiting some or all 
of the payments to providers to the level that 
would reduce the aggregate payments to the 
Medicare upper limit. 

5.6 Base Year 

(a)A Base Year shall be a calendar year, 
January through December. 

(b) The Director shalldetermine thefrequency 
of rebasing and shall select the Base Year. 
However, rebasing fornursing care costs shall 
occur no less frequentlythan once every three 
years and for other costs no less frequently 
than once every four years, unless the Secre
tary, on the advice of theDirector, certifies to 
the General Assembly that rebasing is unnec
essary. 

(c) For the purposes ofrebasing, the Director 
may require individual facilities to file special 
cost reports covering the calendaryear when 
this is not the facility's fiscal year. The Direc
tor may require audited financial statements 

for the special costreporting period. The costs 
of preparing the specialcost report and audited 
financial statements are the responsibility of 
the provider, without special reimbursement; 
however, for reporting purpose^, these costs 
are allowable. 

(d) The determination of a Base Year shall be 
subject of anotice of practices and procedures 
pursuant to Subsection 1.8(d) of theserules. 

5.7 Occupancy Level 

(a) Afacility should maintain an annual aver
age level of occupancy at a minimum of 90 
percent of the licensed bed capacity. 

(b) For facilities withless than 90 percent 
occupancy, the number o total resident days at 
90 percent of licensed capacity shall be used 
for thepurpose of calculating per diem costs. 

(c)The 90 percentminim um occupancy provi
sion shall be waived for facilities with 20 or 
fewer beds or terminatingfacilitiespursuant to 
Subsection 5.10. 

5.8 InflationFactors 

The Director shall determine the specific 
publication of each index used in the calcu
lation of inflation factors. Different inflation 
factors are used to adjust different rate compo
nents. Subcomponentsof each inflation factor 
are weighted in proportionto thepercentage of 
average actual allowable costs incurred by 
Vermont facilities for specificsubcomponents 
of the relevant cost component. For example, 
if an average cost in the Nursing Care Cost 
component is 83.4 percent attributable to 

wagessalaries and and 16.6 percent 
attributable to employer: benefits, the weights 
for the two subcomponents of the Nursing 
Care inflation factor shall be 0.834 and 0.166 
respectively. The weights for each inflation 
factor shall be recalculated no less frequently 
than each time the relevant cost category is 
rebased. 

(a) TheNursing Care rate component shall be 
adjusted by an inflation factor that uses two 
price indexesto ACCOUNTfor estimatedeconom-
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ic trends with respect to two subcomponentsof 
nursing costs: wages and salaries, and bene
fits. The price indexes for each subcomponent 
are thewages and salaries portion of the DIU-
NHMB, and the employee benefits portion of 
the Dri-NHMB, respectively. 

(b) The Resident Care Rate Component shall 
be adjusted by an inflation factor that uses five 
price indexesto account for estimatedeconom
ic trends with respect to five subcomponentsof 
Resident Care costs: wages and salaries, em
ployee benefits, food, utilities and all other 
Resident care costs. Theprice indexes for 
each subcomponent arc: the wages and sala
ries portion of the Dri-NHMB, the employee 
benefits portion of the Dri-NHMB, thefood 
potion oftheDRI-NHMB, the utilitiesportion 
of the DRI-NHMB and the NECPI-U (all 
items), respectively. 

(c) The Indirect rate component shall be 
adjusted by an inflation factor that uses three 
price indexes to account for estimated eco
nomic trends with respect to three subcom
ponents of Indirect costs: wages and salaries, 
employee benefits, and all otherindirectcosts. 
The price indexes for eachsubcomponent are: 
the wages and salaries portion of the DRI-
NHMB, the employee benefits portion of the 
Dri-NHMB and theNECPI-U (all items), 
respectively. 

(d) The Director of Nursing rate component 
shall be adjusted by an inflation factor that 
uses twoprice indexesto account forestimated 
economic trends with respect totwo subcom
ponents of Director of Nursing costs: wages 
and salaries and employee benefits. The price 
indexes for each subcomponent are: the wages 
and salaries potion of the DrI-NHMB, and 
the employee benefits portion of the DIU-
NHMB, respectively. 

(e) Pursuant to Subsection 1.8(d), theDivision 
shall issue a description of the practices and 
procedures used to calculate and apply the 
Inflation Factors. 

5.9 Costs fur New Facilities 

(a) For facilities that are newly constructed, 
newly operated as nursing facilities, or new to 
the Medicaid program, the prospective case
mix rate shall be determined based on budget 
cost reports submitted to the Division and the 
greater of the estimated resident days for the 
rate year or the resident daysequal to 90 
percent occupancy of allbeds usedor intended 
to be used for resident care atany time within 
the budget cost reporting period.This rate 
shall remain in effect no' longer than one year 
from the effective date of the new rate. The 
principles on allowability ofcostsand existing 
limits in Sections4 and 7 shall apply. 

(b)The costs reported in the budget cost report 
shallnot exceed reasonable budget projections 
(adjusted for inflation and changes in interest 
rates as necessary) submitted in connectioN 
with the Certificate of Need. 

(c) Property and related costs included in the 
rate shall be consistent with the property and 
related costs in the approved Certificate of 
Need. 

(d) A revision may be made to the prospective 
case-mix rate based on a "look-back" which 
will be computed based on a provider's actual 
allowable costs. 

5.10 Costs for Terminating Facilities 

(a) When a nursing facility plans to discon
tinue allor part of itsoperation, the Division 
may adjust its rate so as to ensure the pro
tection of the residents the facility. 

(b) A facility applying for an adjustment to its 
rate pursuant to this subsection must have a 
transfer plan approved by the Department of 
Aging and Disabilities,, acopy of which shall 
be supplied to the Division. 

(c) An application under this subsection shall 
be madeon aform prescribed by the Director 
ANDshall be accompanied by a financial plan 
demonstrating how the: provider will meet its 
obligations set out in the approvedtransfer 
plan. 
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(d) In approving such an application the Divi- 6.3 ResidentCare Costs 
sion may waive the minimum occupancy re
quirements in Subsection 5.7, the limitations 
on costs inSection 7, or make such other 
reasonable adjustments to the facility's reim
bursement rate as shall be appropriate in the 
circumstances. The adjustments made under 
this subsection shall remain in effectfora 
period not to exceed six months. 

6 	 BASE YEAR COST CATEGORIES FOR 
NURSING FACILITIES 

6.1 General 

In the case-mixsystem of reimbursement, 
allowable costs are grouped into cost catego
ries. The accounts tobeusedforeachcost 
category shall be prescribed by the Director. 
The Base Year costsshall be grouped into the 
following cost categories: 

6.2 Nursing Care Costs 

(a) Allowable costs for the Nursing Care com
ponent of the rate shall include actual costsof 
licensedpersonnelproviding direct resident 
care, which are required to meet federal and 
state laws as follows: 

(1) registered nurses, 

(2) licensed practical nurses, 

(3) certified or licensed nurse aides, 

including wages related to initial and on

going nurse aide training as required by 

OBRA, 

(4) contract nursing, 

( 5 )  FRINGEbenefits, including child day care. 


(b) Costs of bedmakers, geriatric aides, ward 

clerks, medicalrecordslibrariansandother 

unlicensed staff will not be considered nursing 

costs. The salary and related benefits of the 

position of Director of Nursing shall be 

excluded fromthecalculation of allowable 

nursing costs and shall be reimbursed sepa

rately. 


Allowable costs for the ResidentCare compo

nent of the rate shall include reasonable costs 

associated with expenses relatedto direct care. 

The following are Resident Care costs: 


(a) food, vitamins and food supplements, 

(b) utilities, including heat, electricity, sewer 

and water. garbage and liquid propane gas, 

(c) activities personnel. including recreational 

therapy anddirect activity supplies, 

(d)MedicalDirector,PharmacyConsultant, 

Geriatric and
Consultant,Psychologi
cal/psychiatric Consultant, 
(e) counseling personnel,chaplains, art thera
pists and volunteer stipends,
(0 social service worker 
(9) employee physicals, 
(h) medical supplies notchargedand non

charged meetlegend drugs not that the 
following criteria: 

( I )  Itis amedicalsupply or non-legend 

drug which is furnished routinely and rela

tivelyuniformly to all residents andfor 

which no separate charge is recorded. 

(2) It is a supply or drug which does not 

require a doctor's prescription under federal 

or state law. 

(3)Costsforthesupply or drug are not 

billed directly to any governmental unit. 


(i) incontinent supplies, including adult dia

pers, chux and
other disposable pads, personal 
care items,such as toothpaste, shampoo, body 
powder, combs, brushes, etc., and 
(j) fringe benefits,inchding child day care, 
(k) such other items as the Director may pre
scribebyapracticeand procedure issued 
pursuant to subsection 1.8(d). 

6.4 IndirectCosts 

(a) Allowable costs for the indirect component 
of the rate shall include costs reported in the 
following functionalcost centers on the facili
ty's cost report, includingthose extracted from 
a facility's cost report or the cost report of an 
affiliated hospitalor institution. 

(1 )  fiscal services, 
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(2) administrative services and professional 

fees, 

(3) plant operation and maintenance 

(4) grounds, 

(5) security, 

(6)  laundry and linen, 

(7) housekeeping, 

(8) medical records, 

(9) cafeteria, 

(IO) seminars,conferencesandotherin

service training (except tuition for college 

credit
in relatedadiscipline the 
individual staff member's employment or 
costs of obtaining a GED which shall be 
treated as fringe benefits), 
(1 1) dietary excluding food, 
(12) motor vehicle, 
(1 3) clerical, including ward clerks, 
(14)transportation(excludingdeprecia
tion), 
(15) insurances (director and officer liabil
ity, comprehensive liability, bond indemni
ty, malpractice,premiseliability,motor 
vehicle, and any other costs of insurance in
curred or required in the care of residents 
that has not been specifically addressed 
elsewhere), 
(16) ofice supplies/telephone, 
(17) conventions and meetings, 
(18) EDP bookkeeping/payroll, 
(19) fringebenefitsincludingchildday 
care. 

(b) All expenses not specified for inclusionin 
another cost category pursuant to these rules 
shall be included in the Indirect Costs cate
gory, unless the Director at her/his discretion 
specifies otherwise in the instructions to the 
cost report, the chart of accounts, or by the 
issuance of a practice and procedure. 

6.5 Director of Nursing 

Allowable costs associatedwith the position of 
Director of Nursing shall include reasonablemix 
salary for one position associatedand fringe 
benefits, day care.including 

6.6 Property and Related 

The following are property and Related costs: 


(a) depreciation on builtdings and fixed equip

ment, major movable equipment, minor equip

ment, computers, motor vehicle,landim

provements,andamortization of leasehold 

improvements and capital leases, 

(b) interest on capital indebtedness, 

(c) real estate leases and rents, 

(d) real estate/property taxes. 

(e) equipmentrental, 

(0 fire and casualty insurance 

(g) amortization ofmortgage acquisition costs. 


6.7 Ancillaries 

Ancillary services include, but are not limited 
to non-legenddrugs charged. medical supplies
charged, physical therapy, speech therapy, 
occupational therapy and respiratory therapy, 
including thecosts of oxygen. Therapy 
services should be classified as ancillaries 
whether or not providercustomarilythe 
records separate chargesforthese services. 
Overhead costs relatedtoancillaryservices 
and supplies are included in ancillary costs. 

7 	 CALCULATION OF COSTS, LIMITS AND 
RATE COMPONENTS FOR NURSING 
FACILITIES 

Baseyearcosts, rates, and category limits are 
calculatedpursuant to thissection. The Medi
caid per diem payment rate for each facility is 
calculated pursuant to Section 9. 

7.1 Calculation of Per Diem Costs 

Per diem costs forcostcategory. exclud
ing the Nursing Care cost category,are calcu
latedbydividing allowable costs for each case

category by the greater of actual bed days 
ofservice rendered,including revenue generat
ing holdreserve days, or the number of resi
dent days computed using the minimum 
occupancy at 90 percent of the licensed bed 
capacity during the cost period under review 
calculated pursuant to :subsection5.7. 
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7.2 Nursing Care Component 

(a) Case-Mix Weights. 

(1) There are44case-mix resident classes. 
Each case-mixclass has a specific case-mix 
weight as follows: 

case 
class Mix ? 

No. RUG weight description 
1 RVC 2.0158 Rehabilitation veryHigh Intensity C 

4 I RHD I 1.8738I RehabilitationHi& intensityD I 
5 I RHC I 1.49591 RehabilitationHigh Intensity C 
6RHB I 1.3746RehabilitationHighIntensity 

9 Irmb I 1.3 120IRehabilitation Medium Intensity B 
10 I R M A  I 1.23361Rehabilitation Medium Intensity A 

Rehabilitation Low IntensityBrlb12 RLA 1.1028 

medicaid Payment Rates 

( 2 )For residents certified the Division of 
Licensingand Protection to have Atypically 
Severe Challenging Behaviors, the case
mix weight shall be 1.843. 

(b) Averagecase-mix score 

The Department of Aging and Disabilities' 
Division of Licensing and Protection shall 
compute each facility's average case-mix 
score . 

(1) The Division of Licensingand 
Protection shall periodically,but no less 
frequentlythanquarterly,certifyto the 
Division of Rate Setting the average case
mix score forthose residents ofeach facility 
whose room and board (excluding resident 
share)ispaidfor solely by the Medicaid 
program. 

(2) For theBaseYear, the Division ofI 17SSB I 1.2600Special Care I Licensing and Protection shall certify the 

I 19 C D 2  I 1.2334Clinically ComplexDwithDepression I average case-mix score for all residents. 

Clinically Complex D w/oDepression 
1 Clinically Complex C with Depression 

22 CC1 1.0246 Clinically ComplexC w/o Depression 
23 CB2 1.0286 Clinically ComplexB with Depression 
24 CB 1 0.9094 Clinically ComplexB w/o Depression 

CA2 250.8834 Clinically ComplexA with Depression 

ReducedPhysical Functioning E 2 

Reduced PhysicalFunctioning C 2 

24 

(c) Nursing Care cost per case-mix point. 

Each facility's Nursing Care cost per case
mix point will be calculated as follows: 

(1) Using each facility's Base Year cost 
report, the total allowable Nursing Care 
costs shallbe determined in accordance 
with Subsection 6.2. 

(2) Eachfacility's Standardized Resident 
Days shall be computed bymultiplying total 
Base Year resident days by that facility's 
average case-mix score for all residents for 
thefour quarters ofthe cost reporting 
period under review. 

(3) The per diem nursing care costper case
mix point shall be (computed by dividing 
total Nursing Care costs by the Base Year 
Standardized Resident Days for that Base 
Year. 
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(d) Limits on Nursing Care rate per case-mix 
point: 

(1) The Division shall array all nursing care 
facilities' Base Year per diem NursingCare 
costs per case-mix point, excluding those 
for state nursing facilities and nursing 
facilities that are no longer in theMedicaid 
program at thetime the limits are set, from 
low to highand identify the median. 

(2) The limit on per diem Nursing Care 
costs per case-mixpoint shall be the median 
plus 15 percent. 

(3) Each facility's Base YearNursing Care 
rate per case-mix point shall be the lesser of 
the limit insubparagraph(2) or the facility's 
Nursing Care cost per case-mix point. 
Once all facilities' reported costs are final, 
this limit will not change until nursing 
home costs are rebased pursuant to 5.6(b), 
except for annual adjustment by the 
inflation factors. 

7.3 Resident Care Base Year Rate 

Resident Care Base Year rates shall be com
puted as follows: 

(a) Using each facility's Base Year cost report, 
the provider's Base Year total allowable Resi
dent Care costs shall be determined in accor
dance with Subsection 6.3. 

(b) The Base Year per diem allowable Resi
dent Carecosts for each facility shall be calcu
lated bydividing theBase Yeartotal allowable 
Resident Care costs by total Base Year resi
dent days. 

(c) TheDivision shall array all nursingfacili
ties' Base Year per diem allowable Resident 
Care costs, excluding those for state nursing 
facilities and nursingfacilities that are no 
longer inthe Medicaid program at the time the 
limits are set, from low tohigh andidentify the 
median. 

(d) The per diem limit shall bethe median plus 
five percent. 

(e) Each facility's Base Year Resident Care per 
diem rate shall be the lesser of the limit set in 
paragraph (d) or the facility's Base Year per 
diem allowable Resident Care costs. Once all 
facilities'reportedcostsare final, this limit 
will not change until nursing home costs are 
rebased pursuant to 5.6(b), except for annual 
adjustment by the inflationfactors. 

7.4 IndirectBaseYearRate 

Indirect Base Year rates shall be computed as 
follows: 

(a) Using each facility's; Base Year cost report, 
each provider'sBase Year totalallowable 
Indirect costsshall be determined in accor
dance with Subsection 6.4. 

(b) The Base Yearper diem allowableIndirect 
costs for each facility shall be calculated by 
dividing the Base Yeartotal allowableIndirect 
costs by total Base Year resident days. 

(c) TheDivision shall ; m y  all nursing facili
ties' Base Year per diem allowable Indirect 
costs, excluding thosefor state nursing facili
ties and nursing facilitiesthat are no longerin 
the Medicaid program at the time the limits 
set, from low tohigh and identify the median. 

(d) Theper diem limit shall be at the median. 

(e) Each provider's Base Year Indirect per 
diem rate shall be the lesser of the limit in 
paragraph (d) or the facility’s Base Year per 
diem allowableIndirect costs. Once allfacili
ties' reported costs arefinal, this limit will not 
change until nursing home costs are rebased 
pursuant to 5.6(b), except for annual adjust
ment by the inflation factors. 

7.5 Director of NursingBaseYearRate 

The Director of Nursing Base Year per diem 
rates shallbe computed as follows: 

(a) Using each facility's Base Year cost report, 
total allowableBase year Director of Nursing 
costs shall be determined in accordance with 
Subsection 6.5. 
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